
 

“Proposed Discussion Draft White Paper: 

A Self-Governance Concept for the Environmental Protection Agency (EPA)”1 

 

Tribal Self-Governance was initiated in 1987 by a small group of Tribal leaders 

across the country as a means to address stories of fraud, waste and 

mismanagement in the Federal bureaucracy.  Tribes were seeking ways to change 

the government-to-government relationship by establishing a new way to work with 

the Federal Trustee – the United States government.  In 1988, legislation was passed to 

amend the Indian Self-Determination and Education Assistance Act (ISDEAA) and 

authorize a Self-Governance Demonstration Project in the Department of the Interior 

– Bureau of Indian Affairs.  Congress extended similar authority to the Department of 

Health and Human Services – Indian Health Service (IHS) in 1992.  Permanent Self-

Governance authority was enacted in 1994 for BIA and in 2000 for IHS.   

 

Self-Governance Tribes have aggressively forged new relations in these 

agencies over the past two decades to build stable infrastructures, strong viable 

Tribal governments, prominent Tribally-operated health systems and flourishing Tribal 

economies.  Today, Self-Governance remains a work in progress and we want to 

explore, how in the absence of statutory or regulatory authority, the Self-Governance 

concept can be designed to attain a similar partnership in the Environmental 

Protection Agency (EPA).  

 

The 1984 Indian Policy is the means by which Self-Governance Tribes begin to 

advance this concept in EPA.  EPA committed to develop a process that would 

permit Tribes to raise concerns and provide input on the EPA Indian policy.  The 

current policy does not align with the tenets of Tribal Self-Governance because it 

undermines the Tribal governments’ jurisdictional authority over environmental 

matters on Tribal lands.  Tribal citizens and non-members are afforded standing to file 

an appeal with the EPA over any environmental decisions and/or actions taken by 

the Tribal government within their jurisdictional boundaries.  Allowing Tribes the 

opportunity to provide input and propose changes to the EPA’s Indian Policy is the 

next step to initiate   the process of amending the Policy. 

 

Although American Indians and Alaska Natives (AI/AN) experience many of the 

same environmental impacts to their lands and natural resources, there are distinct 

differences and environmental priorities across regions.  For many, solid waste issues 

are the environmental area of utmost concern.  Others have land adjacent to 

nuclear mining, milling or disposal, just to name a few of the critical environmental 

                                                           
1
 This was the version distributed at the 2015 Annual Tribal Self-Governance Conference, April 28, 2015, Breakout Session 

A3, Expansion of Self-Governance. 
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injustices impacting Tribes, governance, lands, citizens and future generations.  As 

Self-Governance Tribes explore opportunities within EPA, we offer some of the 

following principles and suggestions: 

 

 EPA can delegate “treatment as a state” (TAS) authority of Federal 

environmental programs to Tribes who: (1) request it; and, (2) can 

demonstrate that they meet Federal TAS eligibility requirements for the 

requested program(s).  However, EPA's funding framework, whether under 

ISDEAA or another flexible funding mechanism, should not be predicated 

on whether the Tribe has regulatory TAS.  

 

 EPA is responsible for environmental impact issues in the trans-boundary 

areas between the US, Canada and Mexico, as well as in the Artic.  Tribes 

experiencing impacts in these trans-boundary areas are requesting to be 

included in the trans-boundary/international discussions and negotiations.  

EPA should develop a protocol that will allow for participation of Tribal 

governments.    

 

 Funding is very limited with respect to non-competitive dollars.  Competitive 

funding provides substantially more funds but it requires a lot of 

administrative time and effort and there is no guarantee of success.  

Reporting requirements are also burdensome to Tribes.  We have concerns 

with some of the limitations placed on competitive grant dollars because 

some of the programs are tied to trust and reservation lands but Tribes have 

environmental management responsibilities that extend to usual and 

accustomed areas and reserved Treaty Rights.   

 

As a result of the 2013 Inspector General’s Report2 which found that Tribal GAP had 

not resulted in reasonable progress, the EPA responded by adopting GAP policies 

that overly restrict the use of funds and require compliance reporting that is 

unnecessarily burdensome to Tribes.  Tribes feel that the EPA overreacted in response 

to the Report.  The application requirements for Tribes to be approved for GAP, non-

point source and other programs are unreasonably burdensome and costly for Tribes 

and should be rolled back.  Further, the General Assistance Program (GAP) funds 

                                                           
2 US Environmental Agency Office of Inspector Report No. 13-P-0057, General Status of Corrective Actions in 
Response to 2008 Report “Framework for Developing Tribal Capacity Needed in Indian General Assistance 
Program” dated November 27, 2012. http://www.epa.gov/oig/reports/2013/20121127-13-P-0057.pdf 

http://www.epa.gov/oig/reports/2013/20121127-13-P-0057.pdf
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need to be expanded to include implementation activities rather than just limited to 

capacity building.3  Tribes cannot use GAP funds for environmental cleanup, 

geothermal development, or climate change projects.  Even though EPA has 

developed another mechanism where Tribes are allowed to combine programs, the 

reporting requirements are so cumbersome that the process is overly burdensome 

and impractical.  In addition, after years of capacity building and planning with GAP 

funds, EPA performs assessments to determine if a Tribe has reached “mature” status 

which may render a Tribe ineligible for additional GAP funds.  These funds are 

necessary to sustain Tribal capacity or otherwise the program success and 

continuance are compromised with the loss of GAP funding. To advance these 

concepts, we offer the following suggestions/questions as we begin these discussions 

with EPA: 

 

1. EPA is authorized to treat eligible Federally-recognized Indian Tribes in the 

same manner as a state for implementing and managing certain 

environmental programs.  However, Tribal jurisdiction and environmental 

management responsibilities over trust resources may extend beyond the 

reservation boundaries to include usual and accustomed places and 

reserved Treaty rights.   As sovereign nations, we expect our Trustee to honor 

its unique relationship with Tribes by providing us with the authority and 

mechanisms to manage and protect our trust and natural resources from 

environmental degradation.  To lump Tribes into a regulatory paradigm that 

does not account for these differences does not serve the purpose for 

which it was intended.  Is this more beneficial to EPA or the Tribes? 

 

2. Environmental and climate changes affect Native communities 

disproportionately because we depend on nature for traditional foods, 

sacred sites and to hold ceremonies of cultural value and for future 

generations.  We have conducted an assessment and identified that our 

vulnerabilities are huge but we lack the resources and authority to deal with 

it.  Are these considerations taken into account when you collaborate with 

other Departments on legislation and regulations that impact the 

government-to-government relationship with Tribes, the trust responsibility, 

our natural resources, culture and traditions?  

                                                           
3
 News article, Stepping backward: Federal rule change threatens tribes’ recycling programs. March 27, 2015, The Journal 

Record by Sarah Terry-Cobo.  http://journalrecord.com/2015/03/27/federal-rule-change-threatens-tribes-recycling-
programs-general-news/ 

http://journalrecord.com/2015/03/27/federal-rule-change-threatens-tribes-recycling-programs-general-news/
http://journalrecord.com/2015/03/27/federal-rule-change-threatens-tribes-recycling-programs-general-news/
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3. Many Federal funding opportunities require Tribes to provide a match in 

order to apply for a grant or participate in a program.  The match 

requirement creates an undue hardship and often imposes barriers to Tribal 

participation.  Tribes are dependent on Federal funds because, unlike 

states, they lack the ability to raise revenue through taxation.  In addition, 

access to capital and lack of private investment is a significant challenge in 

Indian country.  Having no other alternative, Tribes are forced to identify a 

state or local partner to provide the match because Federal agencies are 

prohibited from doing so.  We suggest eliminating the match requirement 

because it does not improve leveraging of Federal funds and is only an 

exercise of frustration and record keeping for Tribes.  If EPA will not do away 

with the match requirement, we propose that other Federal agencies be 

allowed to provide funding for the match. 

 

4. The Federal government has a trust responsibility to Tribes and we have a 

steward responsibility to our lands.  Our Federal partners are not protecting 

our trust resources as they are required to do.  If the Federal government 

won’t fulfill its trust obligation to Tribes then provide us with the authority and 

funding to do it ourselves.  Why is there a lack of, or, no statutory authority 

that allows Tribes to fulfill our role as steward of our lands?  Often, when 

Tribes ask to assume responsibility, they are informed that it is not allowed as 

it would violate your policies and regulations.  However, by refusing to 

uphold your Treaty and Trust responsibilities you are violating the US 

Constitution, Federal Treaties, Executive Orders and US Law.  Policies and 

regulations should not be structured so as to allow you to acquiesce in the 

deliberate violation of our basic human rights. 

 

5.  The Self-Governance Advisory Committee plans to develop a protocol for 

Tribes’ to pursue compacting EPA programs pursuant to the ISDEAA, and for 

the re-allocation of funds among related programs under the model of PL 

102-477, Indian Employment, Training and Related Services Demonstration 

Act of 19924 ,5.   

For nearly 30 years, Self-Governance Tribes have restructured and redesigned 

programs to meet Tribal specific needs at the local level without diminishing the 

                                                           
4
 P.L. 102-477 was amended by P.L. 106-568, the Omnibus Indian Advancement Act of 2000. 

http://www.gpo.gov/fdsys/pkg/PLAW-106publ568/html/PLAW-106publ568.htm  
5
 How to Effectively Implement General Assistance into a P.L. 102-477 Plan, prepared by Sue V. Settles, Chief, Division of 

Human Services, BIA. http://www.bia.gov/cs/groups/mywcsp/documents/document/idc014154.pdf 

http://www.gpo.gov/fdsys/pkg/PLAW-106publ568/html/PLAW-106publ568.htm
http://www.bia.gov/cs/groups/mywcsp/documents/document/idc014154.pdf
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United States’ trust responsibilities.  During this time, these Tribes have also engaged in 

various other types of agreements and cooperative arrangements with  agencies 

other than Indian Affairs and the Indian Health Service including the Bureau of 

Reclamation (BOR), Fish and Wildlife Service (FWS), Federal Highway Administration 

(FHA) and even the Environmental Protection Agency (EPA), just to name a few.    

 

Tribes have demonstrated, and have even been renowned, for their successes 

under these heralded new partnerships.  We remain optimistic that the Self-

Governance authority will eventually expand throughout the Federal government 

and allow Tribes to continue to exercise these flexibilities and our inherent rights to 

self-govern.  

 

 In the meantime, Self-Governance Tribes request further input from EPA: 

 

(1) What can EPA do to advance this agenda? 

 

(2) Will EPA Central Office expedite consultation on updating the EPA1984 

Indian Policy and include regional offices? 

a. Nearly 30 Years of successful Self-Governance 

b. Tribes want flexibility and input in setting the Tribal agenda 

c. Protection of Tribes for Imminent Jeopardy 

d. EPA honoring trust responsibility 

 

(3) What type of statutory and/or regulatory authority currently exists in EPA for 

pilot projects?  

a. EPA has much latitude when it comes to designing pilot projects. 

b. Tribes are not seeking new statutory or regulatory authority at this 

time – what will work now? 

c. Tribes want to access the money to design use for local needs. 

d. Can funding be bundled into a Block Grant? Does EPA have 

authority to Block Grant GAP funds?  

 

Tribal Strategy: 

 

 Environmental staff from some of the Self-Governance Tribes have identified 

the following specific issues or a list of what they want to accomplish under an EPA 

Self-Governance-like pilot project, including: 
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i. Categorize those issues into the following areas to be addressed 

a. Administrative 

b.  Regulatory 

c.  Law 

ii. Once identified, work simultaneous tracks to address with EPA and/or 

Congressional staff. 


